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Bureau Qrder, éonﬁnued: i
under which the Department advises the District Attomey's Office of the names of employees who have

information in their personnel files that may require disclosure under Brady. The District Atiorney's *
Office then makes a motion under Byidence Code 1043 and 1045 for in camera review of the records by

the court. |

C.  Brady disclosure process. The Department and the District Attorney's Office have *
adopted a procedure by which the District Attorney's Office learns the identity of officers and civilian -
emplgyeés who may_tcstifj} as a material witr}ess In a prospective or'pendil';g case and who have
information in their péréonr{el files that may require disclosure under Brady. As set fofth in Section
IV.A., the District Attorney will file a Brad)y motion in that case to seek in camera review by the' Court
to dete@ine if the personnel files contain Brady material, . In response to the motion, the Depértmént )
will gather Brady related personnel files‘and provide them to the Court. The Court will determine if the
personnel files contain Brady matetial tﬁat must be provided to the defense, This 'approach .recoﬁciles a
defendant’s constitutional nght to a-fair trial with a law enf(;rcement émployee’s right to confidentiality.

D.. District Attorn ey Policies. Th-.’is.progcdu're works in conjunction with policies issued by
the District Attorney regarding Brady material.

‘E.  District Attorney’s Authority Under Penal Code Section 832.7(a). Nothing in this
"Procedurs for Disclosure shall apply to ot in'any way limit the Disttict Attorney’s authority pursuant to

the exception set forth in Penal Code Section 832.7(2). -

II.  BRADY MATERIAL DEFINED

A, Brady Material. The District Attorney is obligated to proviée_ the defense in criminal
cases with exculpatory evidence that is material to either guilt or. punishment. (Brady " Mmquha’,
supra, 373 U.S. 83, 87) Rcviewﬁg courts define “material” as follows: “The eviéi.e.nce' is material only
if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the -
proceedin’g wou)d have been differeﬁ " (People v, Roberts (1992) 2 Cal.4th 271, 330.) The evidence
must raise a “rpasonal;le probability that, had [it] been disclosed to the defense, the result ., . . would have
been different [citation] - that is to say, a probability sufficient to undermine-confidencs in the

outcome." (I re Sassounian (1995) 9 Cal. 4" 535, 543-544, . 6.) ‘

“Bxculpatory” means favorable to the accused. This obligation includes “substantial material .
evidence bearing on the credibility of a key prosecntion witness.” (People v. Ballard (1991) 1
. . P (] ’
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Bureau Order, confinued: ' ' :
Cal.App.4th 752, 758.) Such impeachment evidencé must disclose 1 more than “minor inaccuracies,” . —y ,

(People v. Padilla (1995) 11 Cal.4th 891, 929, overruled on other grounds, People v. Hill (1598) 17,
Cal.4th 800, 823, fn. 1.)

. The government has no Brady obligation to “communicate preliminary, challenged, or ‘
speculative information,” (United States v, Agur‘s (1976) 427 U.8, 97, 109 fn, 16.) Hov;rever, “the
prudent prosecutor will resolve doubtful questions in favor of disclosure.” (Id atp. 108.) See also
Kyles v. Whitley (1995) 514 U8, 419, 439, wlnch warns prosecutors agatnst "tackmg too close to the

wmd” in w1thholdmg evidence.

Examples of evidence that may cqnétitutc "Brady material” are as follows: K

"1, The character of the witness for honesty or verac1ty or their opposites.

(Bvxd Code § 780 (¢).)

2. - Ablas, interest, or other motive, (Bvid, Code § 780 (9).)

3, A statement by the witness that is inconsistent with the witness’s tesiixﬁony.
(EV1d Code § 780 (h) ) : .

4, Felony convictions involving moral turpitude. (Bvid, Code § 788; People v. Castro.
(1985) 38 Cal.3d 301 ,314,) Discovery of all felony convictions is required regardmg any
material witness whose credibility is likely to be critical fo the outcome of the trial,
(Penal Code § 1054.1 (d); People v. Santos (1994) 30 Cal.App. 4th 169, 177.)

5, Facts estabhs}ung criminal conduct mvolvmg moral turpitude, moludmg misdemeanor .
convictions. (People v. Wheeler (1992) 4 Cal.4th 284, 295-297.)

- 6. Falsereportsbya prosccutmn witness, . (People v. Hayes (1 992) 3 Cal. App.4th 1238,
1245,) : .

.. Pending ctiminal charges against aprosecuhon witness, (People v. Coyer (1983) 142 -
Cal.App.3d 839 842 ) : '

8. - Parole or probation status of a prosecution witness. (Davis v.'Alalvlca (1974) #15U8. -

308, 319; People v, Price (1991) 1 Cal.4th 324, 486.) :

il
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- _Bureau Order, continued:

9

- 10,

B.

potentlal “Braa’y material” in persomxel ﬁles of police officers shall mclude any of the following:

L

Department has notified the District Attorney’s office of Brady information and tﬂc

. District Attomey s Ofﬁce will reevaluate the matter.

. Bvidence that a witness has a racial, religious or petsonal biag against the defendant

" shall prov1de the District Attomey s Office with a copy of the court's decision and the

Evidence undermining an expert witness's expertise. - (People v. Garcia (1993) 17
Cal. App.4th 1169, 1179-80.) :

mdwndually or as a member of a group. (In re Anthony P. (1985) 167 Cal. App.3d 502,
507-510.) ' T

Brady Material in Police Officer Personnel Files, For purposes of this procedure

A sustamcd finding of nnsconduct that comes, Wxthm the defunt] on of Brady material set
forth in Section I, A, A sustained finding of mtsconduct oceurs when (1) if charges are
filed at the Chief’s level, the Chief of Police ﬁnds a complaint to be sustained, and if
there is an appeal to the Police Commissjon, the Commission has issued a decision on the
appea] that finds a complaint to be sustained, or (2)if charges are filed with the Police
Commlssmn, the Police Commission finds a complamt tobe sustained, Ifthe

officer later éﬁccessfully appeals the finding of misconduct to a court, the Départment

Charges of misconduct filed with the Police Commission, or sustained by the Chief and _

on appeal to the Commission, when the chatged misconduct comes within the definitions |

of Brady material set forth in Section TLA, (§) if the officer resigns or retires after the
charges are filed and befote the misconduct case is decided, or'(ii) if the officer is still

. active and likely will be called as a witness in 4 crimina] case before the misconduct case |,
is decided. In either cage, before the Department notifies the District Attorney's Office of

the officer's name, the Brady éonnniﬁee (described in Section IN) must determine that

the seriousness of the misconduct and strength of the evidence warrants notification under '

Brady, ‘If the complaint of misconduct is later not sustained, the Department shall infoﬁjf_'x
the District Attorney’s Office and the District Attorney's Office will reevaluate the matter,

- Any arrest, conviction or pending criminal charge for a feiony or moral turpitude offense, | '

—SEPD 42T sTi)‘“‘a
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Bureau Order, continued: i <
C.  Brady Matexial in Civilian Personnél Files. For purposes of this procedure, potential

“Brady material” in personnél files of Deﬁartmcnf civilian employees shall include any of the following:

1.~ Any finding of misconduct that comes within the definition of Brady material set fi.mh in

Section ILA., A finding of misconduct occurs when ( 1) }hé Chief of Police has found a
complaint to be sustained or (2) if a grievance has been filed, the employee has exhausted
all remedies provided by Memotandum of Understaﬁding that governs the employee and
the complaint has been sustained, If the Department has notified the District Attorney’s

" Office of Brady information and the civilian later successfully appeals the finding of

"misconduct to a court, the Department shall provide the District Attorney’s Office with a
copy of the court's decision and the District Attorney’s Office will reevaluate the matter.

.2 Official chérées of misconduct filed by the Department when the charged misconduct
comes within the definition of Brady materlz;l set forth in Section ILA, (i) if the employee
resigns or retires after the charges are filed and before the misconduct case is decided, or
' (1) if the employee 13 still active and lik'el_y will be called as a witness in a crizﬁinal case
. before-the misconduct case is decided, In either case, befors the Depart:p]ént notifies the
' District Attorney's Office of the employee's name the Brady Committee must determine
tht the seriousness of the misconduct and the strength ofthe evidence warrants
notification under Brady. If the complaint of misconduct is later not sustained, the
Department shall inform the District Attorney’s Office and the ﬁistrict Attorncy's Office

will reevalyate the matter.

3. " Anyarrest, conviction or pending criminal charge for a felony or moral turpitude offense,

IO,  NOTIFICATION TO DISTRICT ATTORNEY

A, . . SFPD procedure for identifying potential l’;rady Materlal.. The Department ﬁay

become aware of Brady material baséd on an internal administrative investigation, a cnmmfﬂ

investigation, in res;;onse,to a request for information from the District Attorney in a pendiné case, or

| otherwise. Before the Department identifies an officer or a civilian empioyee to the District Attorney's
Office as having Brady material in his or her personnel file or otherwise, the following procedures shall i

occur,
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1

Burean Order, confinued:

1

The Department shall create a synopsis id‘cnﬁfying the employee, the conduct that may
give rise to a Brady obligation to repott, and the documents and information that
potentially should be disclosed, The Department shall create a form that includes spaces
for the synopsis, the Brady Conimittee’s recommendation, a notation as to whether the
employee has submitted any responsive information, and the Chief’s determination.

A."Brady Committee" shall meet, review the synopsis and recommend to the Chief of
Police on the form whether disclosure of the employee’s name should bé madetothe
District Attorney. The Committee shall consist of the Assistant Chicf of the Office of
Chief of Staff, thé Director of Risk Management, the head of tﬁe Léghl Division, the .

Director of Staff Services, and the author of the synopsis, The Department shall retain a

" retired judge with ¢riminal law experience to serve as a member of the Committee,

B.

Befote making a recommendation to the Chief of Police, the Brady Committee shall send

a letter to the affected employee to notify the employee that the Committes hag

determined that the employee's file contains evidence of conduct that may be Brady
material, The letter shall provide the employee with an dpportunity to éubmit written
information within 15 calendar days of the date of the letter as to why the conduct
identified in the letter does not constitute Brady mterial, Upon reasonable ﬁotice and
during business hours, the employee shall have the opportunity to review the form created
by the Deparhﬁent. The 'Committcé'shaﬂ review any information subrm'tted-by the
employee before maldng a final decision on its recommendation, Any information

submitted by the empfoyee shall be noted on and appended to the form.

The Committee shall forward the %onﬁ containing its recommendation to the Chief of
Police. The Chief or the Chief's designee shall approve or disapprove in writing on the:
form the disclosure of an employes’s name to the District Attorney’s Office.

The form and all accompanying documentation, including any tesponse by the employee,

shall be placed in the employee's personnel file,

SFPD procedure for notifying District Aftorney's Office. Upon the completion of the

internal review within the Department, the Director of Risk Managerhent or designee shall send a written

memorandum-to the Chief of the Criminal Division in the District Attorney's Office that states the

SFPD 427 (819
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Bureau Qrder, continued: :
following: "The San Francisco Police Department is ldenhfymg [name of employee star number if

applicable, and date of separation from the Department if not a current employee} who has material in
his or her personnel file that may be subject to disclosure under Brady v. Maryland (1963) 37 3U8.83."

» At the same time, the SFPD shall prov1de a copy of the written notification to the involved
employee, The copy shall be appended to the form described in Section ]JIA and s stated abave, the .

form shall be placed in the employee ] personncl file.

. C. Conﬁdenhahty of Files, Al] Department internal documents that jdentify cmployees as,
having potential Brady material, inchuding the form desoribed i in Section ILA. above, any attachmenis

and any correspondence o or from the employes or the cmployea s representatzve, shall be treated as

confidential, protected as a conﬁdenﬁal personnel record, ofﬁclal information, and by any other

applwable privilege or legal protcchon and shall be mamtamcd in a secure file,

All memoranda from the Deparhnent to the District Attorney‘s Office that identify an employee
as having potential Brady matetial in his or her pérsonnel file shall be considered confidential, shall be
protected as a confidential personnel record, as official information, and by any other applicéb]e

privilegs or legal protection, and shall be maintained in a secure file.

The Deparfment is aware that the Districit Attorney’s Office will create  list of Department
employess. who have potential Brady matcﬁal in their personnel files, The list shall include .oniy the
name of the employee, star number if applicable, and date of separation from the Department if nof 2
current employee, and no other information. The list resides on a secure compuiter drive, accessible to”

" | Agsistant Disirict Attorneys, with & “read only” fcature', precluding the copying, printing or transmission

of the list (only the list adthinistrators can alter any information on the list).

IV. PROCEDURE FOR JUDICIAL REVIEW IN OPEN CRIMINAL CASES

A.  Motlon for in camsera review. When the District Attomey’s Office deem's that a law

' enforcement ofﬁcer, identified by the Department as having possible Brady matetial in theix personnel
file, i3 a material witness in a pending criminal ¢ase or intends to call that .ofﬁcer as a witness, the
District Attorney shall make a "Brady" motlon under Bvidence Code Sections 1043 and 1045(6) fo the -
court for in-camera review of the records (SeeAlfordy. Superx'or Court, su_pra, 29 Cal.4th at 1046, .
Brandon, supra, 29 Cal, 4t gt p. 14; United States v, Agurs, supra, 421U.8. 97, 106, US. v, Dupuy (%th |
‘| Cir. 1985) 760 F.2d 1492, 1502;). Asto no_n;swom employees, the request shall be made pursuant to -

F 91
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. Bureau Order, continued:
Bvidence Code Sections 1040 and 915(b). (See Board of Trustees v, Superior Court (1981) 119

Cal.Apb..’}d 516, 525-526; Johnson v. Winter (1982) 127 Cal.App.3d 435.) At the time of application,

the defense, the involved employee anid the employing law enforcement agency will be notified of the
' request for in-camera review, '

B.  Handling of Personnel Files. The Department shall han‘dle Brady motions in the same
manner as motions under Evidence Code 1043 and 1045(e). The Depattment shall supply the material
froin personnel files to the Court for in camera review, Until there is a court order for disclosure, the '
Department shall not disclose personnel file material to the District Attorney s Office or to any other

' reasonable notice and during business hours.

C. Disclosﬁre. If following in camera review, the court orders disclosure of personnel file
information, disclosure of the information shall be made to all parties as qrdércd by the Court, The
Deparpnenf and District At'rquy’s Ofﬁ‘ce. will vyork with the Court on an efficient ﬁwthod for
‘disclosure, The Department and District .ll_‘ttc.)zﬁe};’s Office will urge the Court to adopt éprochure'
ﬁndér which all parties, the Department, the District Attorney’s Office and the defense, receive the.
information at the sanie tixﬁe in conjunction with & pratective order, The prosecuting attorney shall
request that the court jssue a protective order' against discloéure of the material in other cases pursuant to

Evidence Code Section 1045, subdmsxons (d) and (e). (See Alford v, Super:or Court, supra, 29 Cal, 4”'

1033)

D.  File Control. Upon completion of a criminal case, the District Attorney's Office shall '

. return to the Department.all mat'erial from employee personnel files obtained pursuant to this Procedute
for Disclosute, The District Attomey’s office shall not maintain a'depository organized by officer name
of information obtained from SFPD personnel files pursuaﬁt to in-camera heatings. Instead, Brady

motions éhal] be inade in each futurs case in which the officer is a material witness. In connection with

each motion, the Department shall keep a rgco'rd of the files produced for in camera review and the

’

material ordered disclosed by hé Coutt.

«

V. HISTORICAL INFORMATION

The Department has potential 3rddy material in its personnel files concérning officers and -

party to the tae, The Department shall permit the employee to inspect the personnel file matenal upon |

civilian employees that relates to conduct that has occurred.in the past and thus may impact closed

SFPD 427 {891
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